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On 2 June 2021, Brunswick Group and Europe Jacques Delors hosted 
the third iteration of their joint webinar series on how businesses can 
navigate the EU Green Deal.

The series is designed to bring together senior 
leading experts from EU institutions, national 
governments, the private and not-for-profit 
sectors to discuss the many aspects of today’s 
global sustainability transition in front of and 
together with a pan-European audience.

For the third event, European Commissioner 
for Justice Didier Reynders and Paul Lister, 
Director of Legal Services and Company 
Secretary at Associated British Foods, an 
international group operating in 53 countries, 
discussed how the EU should harness its 
market power when it comes to supply chain 
sustainability at the international level.

The EU Due Diligence Initiative – reconciling 
a political ambition with the complexity of 
supply chains

After a brief presentation of Europe 
Jacques Delors’ latest paper on greening 
international trade through EU regulation 
and standardisation by Director General 
Geneviève Pons, Justice Commissioner 
Reynders highlighted the ongoing legislative 
work on the new Sustainable Corporate 
Governance initiative, which will be presented 
after the summer. He stressed that access to 
the EU’s internal market should be conditional 
to strict compliance with ESG transparency 
obligations that cover both human rights and 
environmental issues. The Commissioner 
explained he is determined to establish 
harmonized due diligence requirements 
for businesses to ensure supply chain 
diligence. He further noted that the European 
Commission’s public consultation on the 
Sustainable Corporate Governance initiative 
showed a split: On one side, EU lawmakers 
and NGOs call for more ambitious rules, while 

on the other side the business community 
expressed its reservations about the 
administrative burden on companies and the 
legal treatment of directors’ duties.

Commenting on this split, Paul Lister from 
Associated British Foods underlined that the 
key concern has always been that “legislation 
needs to recognize the complexity of supply 
chains”. The traceability of the supply chain 
from end-product to the farm is not only 
complex but further exacerbated with the 
mingling of products that are traded on 
international exchanges. Lister underlined he 
will pray that any legislation that introduces 
liability also recognizes the difficulty that 
people have in relation to traceability. If 
these complexities are not considered, 
Lister argued, the EU will arrive at a position 
where businesses will find it too complicated 
to operate in developing countries. “That 
cannot be a way forward,” Lister observed, 
before calling on the European Commission 
to “not put us in a position where we need 
to extricate ourselves from a distant supply 
chain […] because we think that it is a force 
of good.” He cautioned the EU of the 
unintended consequences of “asking us to 
do too much” by creating too many liabilities 
across international supply chains.

Commissioner Reynders conceded that 
managing supply chains is complex but 
observed that despite these complexities 
one cannot simply say that “we do not 
have a real capacity to work on it.” The 
European Commission is currently working 
with eleven companies on a voluntary 
green consumption pledge. By 2022, 
Reynders added, “it will be possible for all EU 
companies to take part in this process.” The 
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Commission wants to build on the existing 
“good examples” of the voluntary programs 
by verifying their credibility to then broaden 
these methods to other companies through 
legislation.

In addition, the Commissioner stated that 
he is exploring how civil liability can play a role 
in ensuring supply chain due diligence. The 
Commission is looking at the possibility of 
giving a supervisory role to national public 
authorities on implementation and the ability 
to impose “administrative sanctions” in case 
of non-compliance.

Making use of the EU trade and 
development policies incentives to nudge 
partner countries in the right direction

While recognizing the traceability 
complexities, Reynders further explained 
that the Commission remains determined 
to ensure compliance obligations also at 
beginning of the supply chain as many 
pollution risks happen far from the EU’s 
internal market. He further pointed out that it 
is neither his nor the European Commission’s 
intention to put all the burden on companies 
alone. The EU is also seeking to use its trade 
policy and development aid policy to nudge 
non-EU countries in the same direction, 
including through the environmental and 
human rights clauses included in trade 
agreements.

The EU and the US: common values but 
diverting approaches

Asked about the impact of divergent due 
diligence regimes in the EU and the U.S., 
Commissioner Reynders argued that both 
the EU and the US already adopt different 
regimes, while stressing the commonality 
of values underpinning EU and US actions 
when it comes to due diligence. With the 
Biden administration, the EU sees a clear 
commitment to work on due diligence issues 
at the multilateral level. The Commissioner 
thus expressed his confidence that even with 
different rules, it is possible for the EU and 
the US to reach the same goals and try to 
have a coordinated influence on international 
standards.

Be aware of the internal market 
fragmentation risk

Reynders also clarified that the division 
on the due diligence initiative was more 
apparent between NGOs/lawmakers and 
businesses than among the EU Member 

States. However, he is seeing a clear push from 
France to lead the debate as it is the only EU 
Member State that has adopted a complete 
law on due diligence. He also pointed to the 
recent discussions he has had with Germany 
where the current coalition government is also 
considering similar legislation. While saluting 
these moves by individual Member States, 
Reynders reiterated that the Commission is 
seeking to establish a horizontal approach with 
standards at the EU level to avoid regulatory 
fragmentation across the EU internal market. 
In doing so the Commission is determined to 
limit the burden that will be placed on SMEs, 
Reynders emphasized.

Does too much liability make it impossible to 
deal with liability?

Reacting to the hope expressed by 
Commissioner Reynders that the future due 
diligence legislation could achieve a level of 
regulatory influence beyond the EU’s borders 
in the same way as the GDPR legislation, 
Lister cautioned against the unintended 
effects of applying that logic while disregarding 
the profound differences between the two 
legislative initiatives. “With the GDPR, it was 
us imposing regulations on ourselves, but 
when legislation becomes something that 
we are asking of others, while we are liable 
for it, that becomes much harder for us”. “If 
you start imposing too much liability, and it 
becomes too difficult, what people do is they 
tend to retrench, they tend to move away from 
liability because they cannot deal with it,” Lister 
concluded.

Commissioner Reynders 
conceded that managing supply 
chains is complex but observed 
that despite these complexities 
one cannot simply say that “we 
do not have a real capacity to 
work on it.”
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